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derive water from a variety of surface streams and other . -

bodies: of water, including Bear Creek, Emigrant Lake, Wag- ..

. ner Creek; and Anderson Creek. The canals also divert water
. * to such streams as Bear Creck, Wagner Creek, Anderson
- Creek, Coleman Creek Dark Hollow Creek and Butler
. Creek. [ERpp 53- 56] o o

TID p1ov1des nugatmn waters to 1ts membels from May to
September or October, To control-the growth of aquatic
¢ weeds and vegetation in'its irrigation canals, TID uses an
* aqutic herbicide,-Magnacide H, which it apphes to the canals
with a hose from a tank on top of 2 truck every two weeks

- from late spnng to eally fall The active mgrechent in Magna— .
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c1de H is acrolein, an acutely-toxic- chemlcal that kllls ﬁsh and

. other wildlife. TID does-not have, and has never applied for, .

a National Pollution Discharge Elimination System permit
- (“NPDES permit” or “permlt”) 1ssued undel the Clean Water
" Adt, 33USC §1342 x .

In May 1996, TID applied Maunamde H to the Talent '
Canal, and the next day-the Oregon Department of Fish and -

Wildiife found many dead fish in nearby Bear Creek, ar ound .

and downstream from a leaking waste gate from the canal.

- Over 92,000 juvenile steelhead were killed. An earlier ﬁsh

" kill in Bear Creek followed an application of Magnaclde n -
' 1983 [ER pp 34351 ,

. On January 5, 1998, Headwaters, Inc. and Oregon Natural

= Resources Councﬂ Action. (bereafter referred toas"Headwa-
T ters™ or “plaintiffs”), nonprofit environimental -cerporations

" whose members use the streams near, TID's canals, brought a-
citizen suit under the Clean Water Act (“CWA” ,33US.C
~ §1365. The complaint alleged that TID is in violatiori of the
CWA,33US.C.§1311, when it discharges the toxic chemi-
cal.into the irrigation cana]s and thxough the canals into Bear.
Creek Wlthout a permit under 33 U.S.C. § 1342.[ER pp. 8-

S 10] The complaint asked for a declaratory judgment, an

injunction, prohibiting TID from d1schar01ng ‘pollutants with-
out a permit, and an injunction requiring TID to allow the

. plaintiffs to monitor further chschaxges The complamt also
- asked for an injunction requiring TID to.pay for environmen-

tal restoration, as well as civil penaltles and the plamnffs .
costs and attorneys fees.




The complaint alleges tll_at TID's aﬁpli_cat,ion,of Magna-

cide H te its drrigation c;'anals, with‘out afpeimit, violates the .
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CWA. There is no factual dispute that TID. centinues to apply
Magnacide H to its canals without a permit. The plaintiffs’
claim is thus based on a contmumg v1olat1on

" The complamt also alleges that Magnac1de H reaches Bear :
" Creek. TID claims that it has' implemented a new p1otocol
and that since the complaint was filed there have been no
leaks into Bear Creek and “no releases are likely to oceur.”
~ But the clauned v1olat10n of the Clean Water Acti 1s the con-

; penmt regardless of whether the herblc1de continues to cause. .

- environmental damage to any of the- -numerous streams w1th
) Wthh the canals exchange water. : :

' "We conclude that we have sub_]ect matter jur-isdicl:ion.
1L EPA-approved label under FIFR A
" The Clear Water Act, as \orlginated in the Federal

" 'Water Pollution Control Act Amendmerts of 1972, generally ‘
prohibits thie discharge of pollutants into “navigable waters”

“or “waters of the United States.“&33 U.S.C. §§ 131 ), .~

“1362(7). There are statutory exceptions, however, the broad-
~ est of which is the National Pollution Discharge Elimination

System. (“NPDES”) permit program, which allows a polluter
who obtains a permit to discharge a specified amount of the -

-pollutant See id. at§ 1342; Rusman River, 142F 3dat 1138,

Under the NPDES program, 33 U.S.C. § 1342 ‘the EPA may

_ establish a-uniform national limitation on the discharge of an
identified pollutant from categories of sources, but the EPA *-
:nay also issue permits on a case-by-case basis, taking into

© " accountlocal environmental conditions. Se¢ American Mining

-+~ 'Cong.'v. United States Envtl, Prot. Agency, 965 F.2d 759, 762
"n.3 (9th Cir. 1992); United States v. Pozseai 999 F. 24719,

© 735 (3d Cir.-1993) (“The permit system translates[nahonal

effluent] standards into site-specific limitations to accommo-’

- date individual circumstances and ease enforcement.). TID

- does not have, and has never applied for, such-a permit,
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TID claims that it does not need a permit, because Maona-
- cide Hs label does not mention any permit requirement, and




' /'

ing then sense-and purpose. When two statutes are capable of . -

. co-existence, it is the duty of the courts . . . to regard each as:

- effective.” Resource Tovs, Inc. v, 118, Amm Corns of Eng'rs,

151 F.3d 1162, 1165 (9th Cir, 1998) (quotations and mtemal
falteratlon oml’cted) oo

"The CWA and FIFRA have different, although complemen-
. tary, purposes. The CWA's objective “is to restore and main-
" tain the chemical, pliysical, and biological integrity of the
- Natfon’s watets,” 33 U.S.C. § 1251(41), and to that erid thé-
- _statute requires a NPDES permnit before any pollutant can be
discharged into navigable waters from a point source. See 33
‘USs.C. §1342(1) FIFRA's objective is to protect uman-
health and the environmet from harm from pesticides, and to
" that end the’ statute’ establishes a nationally, uniform pestlc1de

labeling systern requiring the registration of all pesticides and -

herbicides sold in the United States and requiring users to
comply with the national label. See 7 U.S. C §1363,

B 136J(a)(2)(G)

. Even thls cursary review of the statutes reveals that a
- FIFRA label.and a NPDES permit serve different purposes.
. FIFRA establishes a nationally uniform labeling system to
. 1e<ru1ate pesticide use, but does not establish a system for
 granting permits for individual applications of herbicides. The
CWA establishes national effluent standards to regulate thé

discharge of all poliutants into the waters of the United States, -

* but also establishes a permit program that allows, under cer-

tain cucumstances, individual discharges. FIFRA's labels are |

.the same nat1onw1de and so the statute does not and cannot
307 =

: cons1de1 local environmental conditions. By contrast, the

, 'NPDES plogram under the CWA does Just that

B The facts n thls case ﬂlus’uate the way in: Whlch the statutes ‘
differ. When TID applies Magnacide H to its irrigation canals,
-it is required to follow the d1rect1ons on a label 'chat is the

" same across the United States no matter where Magnac',lde H-

is applied. The application of Magnacide. H in the Talent
Canal, however, even if done in comphance with the label, -

- may have effects that depend on Jocal environmental condi- - - -

tions and that will not be duplicated in other areas. The label’s

general rules for *applying the herbicide must be observed -

~ under FIFRA, but where the herbicide will enter waters of the
-Unitéd States, FIFRA provides no method for analyzing the
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: Thls court has aheady held that 1eglst1 ation undel FIFRA .

is inadequate to address environmental concerns under the
National Environmental Policy Adct, 42 US.C. §§ 43 1-435,

See Northwest Coalition for Alternatives to Pesticides v.

Lyng, 844 F.2d 588,595 (9th Cir. 1988) (herbicide); Save Our
Ecosystems v. Clark, 747 F.2d 1240, 1248 (9th Cir. 1984)

(herbicide); Qregon Envtl. Council v. Kunzman , 714 F.2d

901,905 (9th Cir. 1983) (pesticide): “FIFRA registrationisa

cost-benefit analysis that no ‘unireasonable risk ‘exists to man
or the envitonment taking into account the economic, social

- and environmental costs and benefits of the use of any pesti- .

* cide.” Save Our Ecomstems, 747 F.2d at 1248 (quotation

_ omitted). In contrast, the granting of a NPDES permit under
the CWA is not based on a cost-benefit analysis, but rather on

_ a determination that the discharge of a pollutant satisfies the
- EPA’s effluent limitations; imposed to protect, water quality.
See33U.S.C. § 1342(a) (permit condltloned on discharge .
nieeting CWA’s. efﬂuent lnnltatmns)
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We conclude that the registration and labeling of
Magnacide H under FIFRA' does not preclude the need for a
permit under the CWA. The. label’s failure to specify that a
~ permit is required does not mean that the CWA does not
apply to the discharge of Maonac1de-H

- IIL “Dlsoharge” of a "gollutant "into “waters of the

United States™

To establish a v1olat1on of the CWA's NPDES permit

- requirement, 2 plaintiff must show that defendants (1) dis=. - -~ = -

' charged (2) a pollutant (3) to navigable waters (4) from a

pomt source. Sée Comm, to Save Mokelumne River v, East
BavMun. Util. Dist., 13 F.3d 305,308 (9th Cir. 1993). The

CWA defines “navigable waters” as “waters of the United

States.” 33 U.S.C. §1362(7). The district-court held that

- Magnacide H is a pollutant (and by implication that it is dis-

charged into the canals), and that the irrigation canals are

* “waters of the United States” under the CWA. The only ele-.

_‘ment not disputed by TID is that the Magnaolde H flowed
' from. a “point: source,” the hose that delivered the herbmide to

the canals
C

o A. Discharee

- TID's direct application ‘of acrolein into the irrigation -




sion the irrigation ¢anals exchange water with a nurber of
“natural streams and at least one Take, which no one disputes
are “waters of the United States.” A “stream which contrib-
utes:its flow to a larger stream or other body of water” is a
tr1butary Random Houqe College Dictionary 1402 (rev. &d.
-1980). As tributaries, the canals are “waters of the United
* States,” and are subject to the CWA and its permit require- -
. ment See United States v. Ridson, 108 F.3d 1336, 134142

: Co 3076

: (1 lth Cir. 1997) (mbutanes are “waters of the Umted States;”
and manmade ditchés and canals that flow intermittently into -
creek may be tributariés); United States v. TGR Corn.. 171
F.3d.762,764 (2d Cir. 1999) (non-navigable tributaries flow-

-+ ing-into navigable streams are “waters of the United States”);

Umted States v. Texas Pipe Line Co., 611 F.2d 345,347 (10th -
Cir. 1979) (unnated tributary of meek that is 'ulbutary to.

river is “water of the United States”),

Our concluswn is not affected by the Suprenje Court’s
recent limitation on the meaning of “navigable waters” in_
- Solid Waste Agency of N. Cook County v. United States Armv
. Corns of Eng'rs, 121 S, Ct. 675 (2001), The Cowrt invalidated
" 21986 Army Corps of Engineers promulgation known as the
“Migratory Bird Rule,” which included in “waters.of the -
United States” intrastate waters with no connection to any
- riavigable waters, but which weré or would be used as habitat
by migratory birds. See 51 Fed. Reg. 41206, 41217 (1986) .
(setting out Corps” interpretation).. The Court rejected the
Corps’ argument that “Isolated ponds, some only seasonal, -

e -wholly located within two Tilinois counties, fall under [the]

definition of ‘navigable waters’ because they serve as hab1tat
for migratory birds,” holding that such an-interpretation

. exceeded the Corps’ avithority under the CWA and"imping-

" [ed] the States’ traditional and primary power over land and
- watel use.” 121 S. Ct. at 682 684 »

The irrigation canals in thls case are not “isolated waters” -
such as those that the Court concluded were outside the j Juns- :
* diction of the Clean Water Act. Because the canals receive
water from natural streams and lakes, and divert water to
" streams and creeks, they are tonneoted as tributaries to other
“waters of the United States.” TID claims that the canals are -
ot tributaries because, during the apphcanon of Magpacide
H, the canals are a “closed system,” isclated from natural
. streams by a system of closed waste gates. Tt is a dlsputed :




Id,

" navigable river”). The Cléan Water Act is concerned with the '

pollution of tributaries as well as with the pollution of naviga- .
ble streams, and “it is incontestable that substantial pollution
of one not only may but very p1 dbably w111 affect the other.”

- CONCEU&ON

The EPA-approved label under FIFRA d1d not elunmate
TID's obligation to obtain a NPDES permit. We reverse the
district court’s grant of summary judgment in favor of TID

and its dlsmlssal of the-case, and remand for entry of partlal :
summary judgment in favor of Headwaters and for ﬁn:ther
proceedmgs on damages and mJunctwe relief..
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